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By Carl -A. Eldh, “Doonan, Graves & Longoria, LLC

THE OFFICE oF Thrift Supervi-
sion (OTS) and various other
federal agencies have recently en-
tered into consent orders with a
variety of entities in the mortgage
servicing arena with far-reaching
effects throughout the industry.
The basis for these orders has
been discussed extensively in
other publications and is rooted
in the belief that there have been insufficient
resources dedicated to defaults and potential
solutions to defaults such as loss mitigation and
loan modification.

The OTS specifically found that numerous
affidavits were executed relating to informa-
tion that went to the core of the foreclosure
proceedings and alleged they were made on
personal knowledge or based upon “a review by
the affiant of the relevant books and records,
when, in many cases, they were not based
on such personal knowledge or review of the
relevant books and records.”

Affidavits were also not signed or affirmed
in the presence of a notary. Foreclosures and

bankruptcy proceedings were
undertaken “without always en-
suring that the promissory note
and mortgage were properly
endorsed or assigned, and, if
necessary, in the possession of
the appropriate party at the ap-

ropriate time.” The OTS also
1F)ound that there was insuffi-
cient both internal and external
oversight, including the oversight of outside
counsel. The signatories neither admitted nor
denied these findings.

A CLOSER LOOK AT CONSENT ORDERS
An area that deserves more regard and
analysis is the effect of these orders upon
MERSCORP and how that will affect servicers
throughout the United States. The orders
address MERSCORP a number of times and
require compliance with the membership rules
of MERSCORP. The entities involved are
also required to formulate a specific plan to
comply with the membership rules and terms
“Consent Orders” continued on page 12
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By Jon Engman & Rose Marie Brook, Fabrizio & ‘Brook, P.C.

REMEMBER WHEN THINKING outside the box
was encouraged? When attorneys were able to
discuss unique perspectives and solutions with
clients? The latest trend of servicers hiring na-
tional firms to oversee local counsel is causing
our voices to become quieter and quieter.
With increased audits and government
scrutiny throughout the default servicing in-
dustry, some servicers have begun outsourcing
management of local counsel to large national

firms. Rather than streamlining the default
legal practice, this trend has led to a muddling
effect with state firms answering to national
firms unfamiliar with state-specific laws and
procedures. A national firm will sometimes
take over direct management of active litigation
files, requiring the local law firm to communi-
cate with an attorney out of touch with specific
state procedures and often the default practice
“What have you done” continued on page 12

COMMITTED TO THE INDUSTRY, INTEGRITY, AND BEST PRACTICES
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By Martha Croog, Martha Croog, LLC

WITH THE PROLIFERATION of mediation programs
nationwide, available statistics show that many
borrowers re-default following a loan modifica-
tion. It has been suggested that re-default rates
may be higher where loans are modified in me-
diation." Significant re-default rates indicate that
awareness of judicial expectations of “good faith”
loss mitigation will continue to be a concern for
foreclosing lenders.”

For example, despite the fact that a modi-
fication was approved in a judicially controlled
mediation environment, some mortgagors,
after re-defaulting, claim wrongful foreclosure
in attacking the modification, even though the
modification resolved a prior foreclosure. Situ-
ations in which challenges to good faith loss
mitigation may occur include separate litigation
filed in federal court; in special defenses or
counterclaims to pending foreclosure litigation;,
in motion practice related to the continuation or
termination of mediation; and during mandatory
settlement negotiations.

A record of good faith measures that were
utilized during attempted or completed loss
mitigation should be developed and maintained
by mortgagees and their servicers for use in
foreclosure litigation following default under the
original or a modified loan.

GOOD FAITH STANDARD

As a condition to filing a foreclosure, most
states require delivery of notices that identify
local and federal loss mitigation resources
available to the borrower, including mediation.
Some courts also require the filing of affida-
vits that certify to loss mitigation efforts, as a
condition to the entry of a foreclosure judg-
ment. Until mandatory mediation programs
fade into the sunset, trial courts will expect
that loss mitigation resolutions of foreclosure

“Good Deeds” continued on page 13
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Colleagues,

NATIONAL UNEMPLOYMENT FOR May was at 9.1 percent. Inasmuch as the housing crisis and
foreclosure volumes keep grabbing headlines, the Consumer Financial Protection Bureau
continues to take shape, and a national mortgage servicing settlement remains in draft, we
seem to conveniently dismiss a condition that is at the epicenter of a wounded economy ...
unemployment is at 9.1 percent.

I did some research and found a period in the early ‘80s where there was a similar pattern

of high unemployment that was greater than 8 percent. That patch lasted for a comparable
stretch of time, around 28 months. What's the difference? At the tail end of that cycle, the
numbers were showing a steady sign of improvement. Today’s circumstance: Unemployment
is flat lining or getting worse in some markets. Do you know what unemployment was two
years ago? In May 2009, it was at 9.1 percent. No matter, we need to punish the bankers and
foreclosure shops ... that will make us feel better.

Let me tell you had bad it's become. A study conducted in 2010 by the International Monetary
Fund concludes, “Foreclosures contribute to 1.25 points of unemployment.” Really? That
would suggest that if you own a home, you could get a job. Wait, that's backward, isn't it? You
need a job to own a home. So maybe (and I'm going out on a limb here) unemployment is
actually creating foreclosures! Could it be? I'll stop; the IMF has enough problems these days.

Bottom line is that housing and mortgage banking has become the emotional pincushion for all
that's wrong with the economy and, quite frankly, mankind. A recent survey by Time Magazine
polled the Top 10 “evil animals” on the planet, and humans came in at No. 2 (sandwiched
between rats at No. 3 and bedbugs at No. 1). When citing the “evil” perpetrated by mankind,
the piece referred to “concentration camps, war crimes, genocide, the crusades, Al-Qaeda, the
specter of nuclear Armageddon, torture and rape, avarice, jealousy, and subprime mortgages.”

Enough. We really need to stop diversionary flares of accusation and focus on what matters
most. J-O-B-S. Striking a pifiata after the candy has been knocked out of it gets boring after
awhile. Let D.C. start to explain why nothing is working on the job front. Now that would be
interesting. Oh, did I mention that unemployment is at 9.1 percent?

Sincerely,

Ed Delgado
CEOQ, Five Star Institute

Edward R. Delgado is the CEO of the Five Star Institute, an education provider that offers professional guidance
and a specialization in working with defaulted real estate. In this role, this mortgage veteran and visionary is
driving education and industry outreach initiatives. Previously, Delgado was SVP for Wells Fargo Home Mortgage,
where he was responsible for proposing and reviewing product line or service changes or expansions; conducting
cost utilization or efficiency studies; monitoring economic, business, and political trends to determine potential
business impact; coordinating the collection of research and departmental plans; and integrating them into
recommendations. He also served as an information resource to the business-line management and represented
Wells Fargo on several industry boards and committees.

THE FIVE STAR INSTITUTE

2011 CALENDAR
~ of EVENTS ~

March 8
THE FIVE STAR GOVERNMENT FORUM
The Newseum, Washington, D.C.

March g
LENDER LEADERSHIP LEAGUE
The Hay-Adams, Washington, D.C.
*|nvitation-only

April 7-8
LEGAL LEAGUE 100 SPRING SUMMIT
The Ritz-Carlton, Dallas, TX
*Restricted to lenders, servicers, GSEs, and
Legal League 100 members

April 12
DISTRESSED ASSET ROUNDTABLE &
EXCHANGE (DARE)

The Plaza, New York City, NY

May 18
THE FIVE STAR DATA & INFORMATION
SUMMIT
Mandarin Oriental, Las Vegas, NV

September 10-14
THE FIVE STAR DEFAULT SERVICING
CONFERENCE & EXPO
Hilton Anatole, Dallas, TX

MPact Mortgage Origination Show
More information coming soon.

For more information please visit
www.TheFiveStar.com.

The Legal League Quarterly is mailed to the
members of the Legal League, associate members
of the Legal League, lenders, servicers, vendor
managers, and GSEs.

To be added to the Legal League Quarterly
mailing list, please contact
Kelli Snowgren at 214.525.6786 or
Kelli.Snowgren@DSNews.com

For information on advertising in the Legal
League Quarterly, contact
Kelli Snowgren at 214.525.6786
or Kelli.Snowgren@DSNews.com.

2 Legal League Quarterly



i?[} National

By ‘David ‘P. ‘Renovitch, Martin, Leigh, Laws & Fritzlen, P.C.

A HOT TOPIC in the servicing industry, mortgage
fraud lawsuits are mounting from coast to coast.
Just recently, for example, Deutsche Bank was sued
by the United States for mortgage fraud.

Often, one of the allegations is that the
property was over-valued to allow otherwise un-
qualified borrowers to take on debt they cannot
afford. If there is evidence of over-valuation, who
is responsible and who should bear liability?

CAROL'S CASE

A case handed down by the Missouri Court of
Appeals on April 19 found that appraisers may bear
some responsibility and, thus, liability in these situ-
ations. The case involved Carol Edmonds, a single
mother who, in 2005, earned $10,900 as a provider
of in-home child-care services.

In March 2006, Edmonds received an
unsolicited telephone call from Stacy Ware
of Unique Realty, a company she owned with
her husband, Mark. Stacy showed Edmonds a
number of homes listed by Unique Realty and on
March 14, 2006, she entered into a contract to

purchase a house owned by Mark for $115,000.
Stacy served as the loan officer. The house was in
bad condition, and Mark promised to complete

a total rehab prior to closing. He also said the
kitchen appliances would remain in the house.

The appraisers, Barry Hough and Mary At-
kins, d/b/a Home Appraisers of Greater St. Louis,
provided an appraisal dated April 20, 2006, stating
a fair market value of $115,000. The appraisal
noted the property had recently completed reno-
vations and there were no physical deficiencies
affecting livability or structural soundness. Mark
paid $67,294 for the house when he purchased in
on March 2, 2006. Market data for the neighbor-
hood showed an average house value of $48,930
and a high of $72,057. A HUD warning was
issued to the lender because the appraisal was
suspiciously high.

Edmonds visited the property several times
in early April 2006 and did not see that any of
the promised improvements had been com-
pleted. She tried backing out of the contract,
and Mark agreed to lower the purchase price to

$110,000. Mark also promised to pay the first
three mortgage payments and assured her that all
repairs and improvements would be completed
by closing.

Stacy initially told Edmonds the monthly
mortgage payments would be $850, which she
was unable to afford. Stacy was able to reduce
the total monthly mortgage payments on two
loans to $693. Closing occurred April 26, 2006.
Edmonds began moving in the day after closing,
but none of the promised repairs and improve-
ments had been completed, and the kitchen
appliances were gone. Mark stopped payment
on the check for Edmonds’ first three mortgage
payments, and Stacy and Mark did not return
her numerous phone calls.

Edmonds retained an attorney and notified
the servicer that she would not make payments
based on fraud. She filed for bankruptcy in 2007
and obtained a temporary restraining order in
2008 to stop the foreclosure but could not post
the $5,000 bond. In September 2009, she was
evicted.

Edmonds filed a lawsuit in the Circuit
Court of the City of St. Louis alleging against
the appraiser, among numerous other parties
and claims, violations of Missouri’s Merchandis-
ing Practices Act (MPA), negligence and civil
conspiracy. The trial court granted summary
judgment in favor of the appraiser citing, among
other things, the buyer did not rely on the ap-
praisal.

Missouri's Merchandising Practices Act (MPA)
provides that it shall be unlawful for any party to
engage in deception, fraud, false pretense, false
promise, misrepresentation, unfair practice or conceal-
ment, suppression, or omission of any material fact

“ c DI
“Mortgage Fraud” continued on page 13

FABRIZIO & BROOK, P. C.
888 West Big Beaver, Suite 800

Troy, MI 48084
248-362-2600

www.FabrizioBrook.com

Dedicated to providing the best

statewide default services to our

clients throu

gh our proactive litigation

practice, open communication, and

fcrl*c%izt client representation.
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ARKANSAS LEGISLATURE ENACTS
SIGNIFICANT CHANGES TO
STATUTORY FORECLOSURE PROCESS

By Shellie Wallace, ‘Wilson & Associates, PLLC

THE 881H GENERAL Assembly of the Arkansas
Legislature was as prolific as past sessions, with
more than 2,000 combined House and Senate
bills filed prior to the March 7 deadline. Three
bills of significant interest to the mortgage bank-
ing industry are Act 903, Act 885, and Act 901.
Read on for more details on each and how they
will affect the statutory foreclosure process.

Act 903 — To Amend the Definitions
Regarding the Regulation of Unsanitary Condi-
tions and to Declare an Emergency

Act 903 was filed as HB 2141 with the
purpose of adding “abandoned home or residen-
tial property” as an unsafe or vacant structure.
This allows municipalities to cut weeds and
remove garbage, stagnant water pools, and
other unsightly and unsanitary articles from the
abandoned property.

The municipality can impose a priority lien
for the costs of removal and remediation, and
as many foreclosed homes are “abandoned,”
municipal liens imposed pursuant to the act
will need to be paid, as they cannot be fore-
closed.

The act contains an emergency clause and
became effective March 31.

ACT 885 - TO REQUIRE ADDITION-
AL INFORMATION AND TO EN-
COURAGE LOSS MITIGATION AND
LOAN MODIFICATIONS BEFORE
INITIATING A STATUTORY FORE-
CLOSURE

Act 885 was filed as HB 1811. It initially
encompassed many of the reforms sought by
the attorneys general in their ongoing settle-
ment discussions with major servicers. As
amended, the act requires the beneficiary to
mail the borrower, at least 10 days prior to
initiating a foreclosure, a letter that contains
the following: a copy of the note, with endorse-
ments; a copy of the security instrument with
any assignments in its possession; the name of
the holder of the note and its physical location;
loan modification or forbearance assistance
information; and a payment history showing the
date of default.

The act also requires the beneficiary to
certify that the borrower is not eligible or does
not meet the criteria for loan modification or
forbearance assistance. Notice must be mailed
by certified and first-class mail to the borrower,
at least 10 business days before the sale. The

requirement to send either the pre-foreclosure
or pre-sale letter cannot be delegated to the at-
torney or trustee administering the foreclosure.

ACT 901 - TO AMEND PROVISIONS
OF THE ARKANSAS CODE RELATED
TO STATUTORY FORECLOSURES

Act 901 was filed as HB 2085. It was
amended to remove any confusion in existing
statutory language regarding the parties that
may proceed under the Statutory Foreclosure
Act and conduct sales. The bill clarifies that the
following parties are authorized to foreclose a
mortgage or deed of trust under the nonjudicial
statute:

Attorneys or trustees with physical offices
within the state accessible to the public for the
purpose of accepting funds from the borrower.

Certain lenders and approved mortgage loan
servicers, provided they have a physical location
in the state open normal banking hours, are the
note holders or servicers for the note holders
and do not charge any fees or costs.

State agencies where not otherwise prohib-
ited by law.

The bills also confirms that nonjudicial sales
must be conducted by a third party who is a
licensed real estate agent and licensed auction-
eer. Though other existing code sections already
require the licensure of persons auctioning
and selling property, this language is now cross
referenced in the Statutory Foreclosure Act.

Both Act 885 and Act 901 will be effective
60 days after sine die.

Shellie Wallace is partner and supervising
attorney of the foreclosure legal and foreclosure
title departments at Wilson & Associates, PLLC.
She has significant experience in consumer
protection litigation, with emphasis on construc-
tion fraud. @
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CASE STUDY: FALLS MILL OF
VERNON CONDOMINIUM ASSN,
INC., V. JOHN R. SUDSBURY, ET AL.

By William R, ‘Dziedzic, ‘Bendett & McHugh, P.C.

In A RECENT Connecticut appellate case, Falls
Mill of Vernon Condominium Assn, Inc., v.
John R. Sudsbury, et al., a defendant mortgagee,
appealed the trial court’s denial of its motion

to open judgment of foreclosure. The plaintiff
brought an action to foreclose its statutory lien
for unpaid common charges on a condominium
unit in which the defendant mortgagee had an
interest.

At issue on appeal was whether or not the
failure of the plaintiff in a foreclosure action to
give a defaulted defendant notice of judgment
under Practice Book § 17-22 has any bearing
on the triggering of the 20-day appeal period or
on the effectuation of judgment. The appel-
late court affirmed the judgment and reasoned
that the plain language of the relevant statute
implicates only notices required to be sent by
the court clerk and not notices required to be
sent by the prevailing party.

Plaintiff effectuated service on the defen-

dant mortgagee by serving its registered agent
for service. Defendant was later defaulted

for failure to appear, and the plaintiff filed its
motion for judgment of foreclosure. The trial
court entered a judgment, and notice of the
judgment was sent to the defendant’s agent for
service. No defendant redeemed on their law
day, and title vested in the plaintiff. More than
a year later, defendant filed a motion to open

the judgment alleging, inter alia, that it did not
receive proper notice of the plaintiff’s notice of
the judgment of foreclosure.

Court rules require under Practice Book §
17-22, which provides in relevant part “[that]

a notice of judgment after default IF)or failure to
enter an appearance ... shall be mailed within
10 days ofpthe entry of judgment by counsel of
the prevailing party to the party against whom
it is directed.” The defendant argued that since
notice of the judgment was sent to the agent
for service and not the party itself, then the ap-
plicable period to appeal did not run.

The trial court denied defendant’s motion to
open judgment, claiming it lacked authority to
hear the motion and cited Connecticut General
Statutes § 49-15, which provides in relevant
part that “[a]ny judgment foreclosing the title
to real estate by judgment of strict foreclosure
may, at the direction of the court rendering the
judgment, be opened ... provided no such judg-
ment shall be opened after the title has become

»

absolute in any encumbrancer ...” (Emphasis
added.)

As always, it is important for servicers to
promptly forward to foreclosure counsel any
homeowners association complaints in a super
lien state or risk being foreclosed out. Addi-
tionally, servicers need not be concerned with
a judgment of foreclosure being opened after
title vested because of a failure by counsel to
properly mail a notice of judgment.

William R. Dziedzic is an attorney with
Bendett & McHugh, P.C. The firm has nearly 25
years of experience representing clients in mort-
gage default litigation and real estate. @
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D.C. SAVING HOMES LAW CREATES
UNIQUE CHALLENGES

‘By Jeffrey Fisher, The Fisher Law Group, ‘PLLC

SINCE LAST NOVEMBER, residential foreclo-
sures in the District of Columbia have been
on an unofficial moratorium. Following emer-
gency legislation covering the same subject on
an interim basis, the Saving D.C. Homes from
Foreclosure Act of 2010 became effective
March 12.

Under this law, District residents can ask
for face-to-face mediation. If an owner occu-
pant requests mediation, the lender is required
to participate. This moratorium will last until
the D.C. Department of Insurance, Securities,
and Banking (DISB) promulgates final regula-

tions, which are expected imminently.

LENDER/BORROWER MEDIATION

In the various drafts, DISB has pro-
posed a highly detailed mediation process
involving multiple notices, both to and
from borrowers and to and from lenders.
Under this process, the lender is required
to provide a statutory “Notice of Default on
Residential Mortgage” to the borrower, with
a copy to the mediation administrator along
with a $300 fee. Attachments would include
a loss mitigation application, as well as a
description of the eligibility requirements
of the potentially available loss mitigation
options applicable to the loan. Additionally,
there are detailed requirements regarding
the timing and method of mailing and proof
of mailing.

To request mediation, borrowers must
return a completed “Mediation Request
Form” and pay a $50 fee. During the medi-
ation, the borrower and lender would meet
and, with the help of a neutral third party,
reach an agreement that will avoid the
lender foreclosing on the borrower’s home.
This agreement can include renegotiation
of the terms of the loan, loan modifica-
tions, refinancing, short sale, deed in lieu
of foreclosure, and other options that may
be available to prevent a foreclosure.

G

NEW CHALLENGES TO THE INDUSTRY

The DISB predicts that each mediation
session would last three hours, and if neces-
sary, the parties would engage in two sessions.
The legislation mandates that these mediation
sessions be completed within 90 days after de-
livery of the Notice of Default unless extended
for 30 days by mutual consent.

The document production and participa-
tion requirements regarding the mediation ses-
sions will be onerous to the industry, requiring
production of notes and assignment trials, and
pooling and servicing agreements. Apparently,
there will be a result-oriented regulatory defini-
tion of “good faith” in mediation, and a failure
to mediate in good faith may result in $500
daily fines, continuance of mediation sessions
until full compliance, and cancellation of the
Notice of Default.

Borrowers and lenders may appoint rep-
resentatives to attend the mediation on their
behalf. Because sensitive personal financial
information will be exchanged and discussed
during the mediation, the meeting is generally
not open to the public.

WHAT'S NEXT?

Thus far, the regulators have not provided
that the issuance of a certification of media-
tion, which is a precondition of scheduling
a foreclosure sale, will be conclusive that all
statutory and regulatory requirements have
been met. Since the District’s basic process
remains non-judicial, title insurers will find it
difficult, if not impossible, to underwrite title
insurance on completed foreclosure sales.

It is possible that servicers, in consultation
with their attorneys, may choose to proceed
with judicial foreclosures rather than to submit
to these new regulatory procedures.

Jeffrey Fisher is founder and a member of the Fisher
Leaw Group, PLLC, comprised of fwe attorneys and
more than 40 staff members. Fisher Law represents a
growing base of national and local lenders.
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GEORGIA SUPREME COURT:
“Facially Invalid Security “Deeds “Don't ‘Provide

Constructive "Notice

By John D. Andrle, Esq., McCurdy & Candler, LLC

WE Now kNow what we long hoped we did not
want to know—namely, that Georgia security
deeds with missing witness signatures or a
missing notary seal are avoidable by bankruptcy
trustees because these security deeds do not
provide sufficient constructive notice under
state law.

On March 25, the Georgia Supreme
Court decided a certified question of state law
presented to it from the U.S. District Court for
the Northern District of Georgia in an appeal
of a bankruptcy court’s decision in In re Haglar,
429 B.R. 42 (2009). The Supreme Court con-
sidered the question of whether, in the absence
of fraud, a security deed that is filed, recorded,
and accurately indexed provides sufficient
constructive notice to bona fide purchasers
(BFPs) when it contains a patently defective
attestation.

A Chapter 7 trustee has the ability under
§ 544(a)(3) of the Bankruptcy Code to avoid
a security deed when under state law, a
hypothetical BFP of real property would not
have constructive notice of such transfer or

obligation. Lenders argued that even a facially
defective security deed that was filed and
recorded clearly still had the ability to trigger
a duty to inquire.

The Supreme Court found in the final
analysis that these defective deeds would
not be considered “duly” filed, recorded, and
indexed and thus could not provide sufficient
notice. The Supreme Court stated that giving
license to lenders to rely on facially invalid
security deeds:

“Would relieve lenders of any obligation to
present properly attested security deeds and
would tell clerks that the directive to admit
only attested deeds is merely a suggestion, not
a duty, and this would risk an increase in fraud
because deeds no longer would require attesta-
tion by a public officer who is sworn to verify
certain information on the deeds before they
are recorded and deemed to put all subsequent
purchasers on notice.”

What does the landscape look like then,
in a post-Haglar world when one is attempting
to defend against a trustee’s avoidance action?

Fortunately, there are still tactical defenses that
can be employed.

Under a 1995 amendment to O.C.G.A.
§ 44-14-33, it is recognized that a facially
proper but latently defective attestation
does provide sufficient constructive notice.
Leeds Bldg. Products, Inc. v. Sears Mort-
gage Corp., 267 Ga. 300 (1996). Also,
security deeds that are missing the official
witness signature or notary seal can be
preserved from trustee avoidance under
certain circumstances when a closing attor-
ney affidavit is filed with the security deed
testifying to the execution and attestation
of the security deed by the borrower. Kim v.
Terrace Mortgage Company, 571 F.3d 1342
(11th Cir. 2009).

John D. Andrle, Esq., is an attorney with
McCurdy & Candler, LLC. McCurdy is a
full-service firm that conducts general business
and civil litigation practice with an emphasis on
serving the needs of the financial and mortgage
banking communities.

@ Illinois

STANDING IN THE ILLINOIS FORECLOSURE
CONTEXT: ‘Who Can ‘Foreclose?

By Nickolas -A. Schad, “Potestivo & Associates, P.C.

“THE FREQUENCY WITH which securities ...

are traded in the financial market can make it
difficult to identify the entity that is actually in
possession of the note or the mortgage. Thus,
when challenged in courts throughout the
country, lenders recently have seen lawsuits dis-
missed for failing to ascertain a basic element
of litigation.”

There has been a recent trend among
Mlinois judges adjudicating foreclosure cases
to request additional proof of the plaintiff’s
standmo regardless of whether any stand-
ing Challenges are raised by a defendant. ° In
Mlinois, standing is defined as some 1r1]ury in
fact to a legally recognized interest.”

In a foreclosure action, the ability to
foreclose upon a mortgage is evidenced when
a party has possession of the note upon which
the mortgdge is pledged as a security. "When
the note is transferred, the transfer “vests in
the transferee any rlght of the transferor to
enforce the instrument.” Thus, the date the
note is transferred,” the ability to enforce the
note and bring a mortgage foreclosure action
travels with it."”

In Illinois, a mortgagee or its authorized

agent has standing to bring a foreclosure ac-
tion. Mortgagee is defined under the Illinois
Mortgage Foreclosure Law as “(i) the holder of
an indebtedness or obligee of a nonmonetary
obligation secured by a mortgage or any person
designated or authorized to act on behalf
of such holder and (ii) any person C]almmo
through a mortgagee as successor.”" If the
plaintiff is not the original lender, the plaintiff
can establish standing by attaching a copy of
the allonge or assignment of mortgage to the
complaint. If those documents are unavailable,
the plaintiff can also file an affidavit, either
with the complaint or prior to judgment, show-
ing that the loan had been transferred from the
original lender to the plaintiff."

Mortgage Electronlc Registration Systems,
Inc., v. Barnes" highlights the recent stand-
ing issues raised in Illinois courts. In Barnes,
Mortgage Electronic Registration Systems,
Inc., (‘MERS”) filed a complaint to foreclose
upon a mortgage where MERS was listed as
the nominee of the lender and the lender’s suc-
cessors and assigns.'* Barnes, because another
entity appeared on the mortgage as lender,
claimed “that MERS was not the true owner or

holder of the note and mortgage” and therefore
suffered no injury to have standing to bring the
foreclosure action.” The court, in disagreeing
with Barnes’ argument, stated that MERS did
have standing to bring the foreclosure action
as, in lllinois, “[a] plaintiff can maintain a
[foreclosure action] although the beneficial
ownership of the note is in another person.”
Moreover, as MERS was listed as the nominee
for the lender on the mortgage, this was clear
proof of MERS’ authorization to act for the
holder of the indebtedness."”

Nickolas A. Schad joined Potestivo & Associ-
ates, P.C., in October 2010. He currently holds
the position of associate attorney in the litigation
department in the Chicago office.
1 Douglas S. Malan, Shaking Standing; |<)udn~un cases identify shoddy record-keey
Connecticut Law Trib available at www.ctlawtribune.com
2The U.S. Supreme Cou and redre
Lujan v. Defenders of Wil 4U.S. 555 (1992). 3 Standing efined as the ability of a party to
demonstrate to the court sufficient connection to and harm from the law or action challenged to support that

party’s participation in the case. Mortgage Elcctronic Registration Systems, Inc., v Barnes, 406 lILApp.3d 1, 6
(1t Dist. 2010). 4 This claimed injury “must be distinct and palpable, fairly traceable to the defendant’s actions,

272111 App.3d 693, 695 (1st Dist. 1995). 51d. 6 The mor
wt that “secures payment or performance of [the] obligation” represented in the no

55). 7See generally Niehaus v. Niehaus, 2 [1l. App.2d 434 (4th Dist. 1954). 8 810 ILCS 5/3-203(b).
ly. the transfer of the note s evidenced by an allong llonge demonstrates the path the note
from the original lender to the current holder. Assignments of cuted between

e also gener
nterest in the se
a“chain” demor
117 151208, 12 US. Bank fation v Sauer,
39211 App. ad “H’ 946 (2nd Dist. 2009). 13 Mortgage Electronic Registration Systems, Inc. v. Barnes, 406 111,
App.3d 1,6 (1st Dist. 2010). 14 1d. at 122. 15 Id. at 121. 16 1d. at 124 citing Kazunas v. Wright, 286 Il App.
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PROPERTY TRANSFER AFFIDAVITS:
“When and “Why Should You File?

By “Tobias Lipski, Schneiderman & Sherman, P.C.

WHEN SHOULD A mortgagee who takes title by
sheriff’s sale file the property transfer affidavit
(PTA)? In order to avoid post-sale complica-
tions and minimize potential losses and delays,
it is in a mortgagee’s best interest to file the
PTA, subsequent to expiration of the redemp-
tion period.

PENALTIES FROM FAILURE TO FILE

Pursuant to MCL 211.27a(7)(d), as well as
the Michigan Department of Treasury Assess-
ment and Certification Division, the PTA does
not need to be filed until one year after the
expiration of the redemption period or until the
mortgagee sells the property, whichever occurs
first. In other words, all of the local assessors
who evaluate a penalty for failure to file the
PTA within 45 days after expiration of redemp-
tion are not doing so lawfully and should be
reported to the tax commissioner if unwilling
to rescind the penalty.

That said, many assessors do in fact assess
this penalty, and fighting with them could
cause potentially avoidable delay in REO. Also,
for larger inventories, it would appear to be
more complicated to monitor a file for the
“one year from redemption expiration, unless

property has been sold” deadline than to go
ahead and file the affidavit at the expiration of
the redemption period.

POST-REO SALE RETROACTIVE REAS-
SESSMENT

On occasion, subsequent to foreclosure
sale, an assessor will fail to recognize that the
property has been acquired by an entity, rather
than by individuals occupying the property as a
personal residence. Consequently, the assessor
will fail to assess the property as non-home-
stead until sometime after the property has
been sold to a new residential purchaser. As a
result, the assessor will retroactively assess ad-
ditional taxes to the property dating back to the
date of foreclosure sale.

First, the assessor will go after the new
property owner, who will, in turn, likely go
after the REO title company. The REO title
company then has to direct the assessor to
Michigan law, which protects a bona fide
purchaser from such taxes. The assessor will
then pursue the mortgagee/seller. Based on a
conversation with the Michigan Department
of Treasury Principal Residence Exemption
unit, filing of the PTA will serve as sufficient

notice to the assessor that the principal resi-
dence exemption should be removed and taxes
timely adjusted.

COST-BENEFIT ANALYSIS

A cost-benefit analysis should suggest that
the benefit of avoiding delays and costs that
could result from not filing the PTA would out-
weigh any fees and aggravation associated with
routinely filing the affidavit upon expiration of
the redemption period.

Attorney Iobias ]. Lipski serves as general coun-
sel and title curative supervisor for Schneiderman
& Sherman, P.C. Lipski ensures each division’s
compliance with Michigan and federal law and
cures title issues on behalf of creditors, title agents,
title insurance underwriters, and individuals.
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FORECLOSING SECURITIZED
MORTGAGES? PROVE IT!

By Garry McCubbin and Gerald ‘Walters, Kozeny & McCubbin, L.C.

“FORECLOSURE DEFENSE” IS an emerging,
albeit informal, legal specialty. Frequently,
foreclosure defense involves little more than
making the lender prove “standing,” that is,
proving that the foreclosing lender actually
holds the loan and is thereby the proper party
to foreclose. In this regard, some recent court
rulings have not been kind to the securitization
model, and MERS’s role in particular. These
seemingly adverse court rulings often “go viral”
and are quickly cited by foreclosure de%ense
attorneys in later foreclosures. An adverse
court ruling can thus create a ripple effect that
complicates or delays later foreclosures.

A careful reading of some of these rulings
reveals that they were probably avoidable. They
seem to be the result of either a failure to prove
some necessary aspect of standing or failure
to adequately explain the role of MERS to the
court. It is clear that as an industry, we need
to all work harder to avoid high-profile adverse
court rulings by ensuring that courts have the
evidence and legal arguments needed to rule
on the merits of the cases.

U.S. BANK NATIONAL ASSOCIATION V. IBANEZ

A case garnering a great deal of attention
is U.S. Bank National Association v. Ibanez,
458 Mass. 637, 941 N.E.2d 40 (2011 Mass.),
a case decided by the Massachusetts Supreme
Court in January. In this case, the plaintiffs
were two lenders that had bought properties
at their own nonjudicial foreclosure sales (two
similar cases had been consolidated or joined
together because they contained similar legal
issues). Both loans had been securitized, and
neither plaintiff was the original lender. After
the foreclosure sales, they both filed suit to
quiet title and declare that they owned the
foreclosed properties.

Massachusetts state law provides that the
foreclosing entity must hold the mortgage
at the time of the notice of foreclosure sale.
Despite the court providing a fair opportu-
nity for the plaintiffs to produce documents
establishing that they held the mortgages at
the time the foreclosure sales were initiated,
the plaintiffs were unable to do so. Unsigned
and incomplete documents had been sub-
mitted, which the court determined was not
proper proof of the plaintiffs’ ownership of the
mortgages. Consequently, the court ruled that
the plaintiffs had failed to demonstrate that
the foreclosure sales were valid or that the
plaintiffs acquired title to the properties as a
result of the sales.

The court made no finding that either
MERS or the securitization of mortgages was
inherently improper. It simply ruled that the
plaintiffs had to own the mortgages in order to
conduct valid foreclosures under Massachu-
setts law and that, in these instances, they had
failed prove that they did.

LANDMARK BANK V. KESLER
In another unfortunate case, Landmark
Bank v. Kesler, 216 P. 3d 158, 166 (Kan.

2009), the Kansas Supreme Court belittled
MERS as a mere “straw man.” In Landmark,

a junior mortgage held by a MERS member
was extinguished by foreclosure of a senior
mortgage. MERS had never been served with
notice in the case and attempted to vacate

the default foreclosure judgment. The court
noted that there was no evidence in the case
to show that MERS had any protectable rights
in the loan. The court also speculated that if
one entity held the note while another (MERS)
held the mortgage, the mortgage might be un-
enforceable unless MERS was an agent of the
holder of the note. With an apparent absence
of any evidence offered to show that MERS
was in fact an agent for the holder of the note,
the opinion called into question whether a
mortgage with MERS is even enforceable in
Kansas.

Fortunately, the Bankruptcy Court for the
District of Kansas later mitigated the nega-
tive effect of the Landmark decision in In
Re Martinez, Case No. 10-07027. (Opinion
filed April 20.) In Martinez, a promissory note
was executed in favor of Countrywide Home
Loans, Inc., and the corresponding mortgage
named MERS as the holder of the mortgage
and specifically described Countrywide as the
lender. In the bankruptcy proceeding, both
sides filed motions for summary judgment as to
whether MERS and/or Countrywide could en-
force the mortgage. The debtor argued that be-
cause Countrywide held the note and MERS
held the mortgage, the note and mortgage
had been separated, rendering the mortgage
unenforceable. The debtor’s theory was that
the holder of the mortgage alone is not entitled
to any payments, so the mortgage cannot be in
default. The corollary to this argument is that
because the lender does not hold the mortgage,
the lender cannot enforce it.

An interesting aspect of the Martinez case
is that the Kansas Court of Appeals had previ-
ously reversed a lower court judgment allowing
a judicial foreclosure of the Martinez mortgage
by MERS, relying heavily on the Landmark
case. (See Mortgage Electronic Registration
Systems v. Graham, 44 Kan. App. 547 [Kan.
App. 2010]. Martinez had been Graham in the
state court foreclosure). The appellate court
held that the note and mortgage had been
split, and therefore the mortgage could not
be enforced by MERS and that there was no
evidence that MERS had received permission
to act as the agent of Countrywide.

In the bankruptcy court, Martinez, the
debtor, argued that the state case was res
judicata as to the issue of the nonenforceability
of the mortgage, meaning that the nonenforce-
ability could not be re-litigated in the bank-
ruptcy court. The bankruptey judge rejected
the res judicata argument, pointing out that
the state court decision was based upon a lack
of jurisdiction and not on the merits of the
case and that the issue of agency had not been
raised or addressed by any of the parties in
the state court foreclosure action. Ultimately,
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the bankruptcy judge ruled that there was an
agency relationship between the lender and the
holder of the mortgage, so the note and mort-
gage were not separated, the mortgage could
be enforced, and the court granted relief from
the stay to allow foreclosure.

BELLESTRI V. OCWEN

Yet another unfortunate case is Bellestri
v. Ocwen, 284 S'W.3d 619 (Mo. App. 2009).
In this case, the purchaser of the property at
a tax sale filed suit to quiet title. Ocwen Loan
Servicing, LLC, was later joined because it
held the deed of trust. The court ruled that
Ocwen did not have standing to challenge the
tax sale or deed. The court stated that Ocwen
had not demonstrated that it was the holder
of the note, and therefore under Missouri law
could not be deemed the holder of the deed
of trust. The court held that since BNC was
the holder of the note, and it was therefore the
only entity that could enforce the deed of trust,
Ocwen had no standing to challenge the sale.
The court noted that there was no evidence
in the record that indicated that MERS either
held the note or that BNC gave MERS the
authority to transfer the note.

MERS later filed suit in federal court
for the Eastern District of Missouri, alleging
that its due process rights had been violated
because it did not receive notice of the tax
sale and that Bellestri failed to comply with
Missouri law by not providing it with notice
of the tax sale, even though MERS was the
denominated as the beneficiary and nominee
for the lender or the lender’s successors. The
U.S. District Court ruled that in that capacity,
MERS indeed had a claim or interest in the
property and was entitled to notice and held
that the tax sale was void due to lack of notice
to MERS. (Mortgage Electronic Registra-
tion Systems, Inc. v. Bellistri, 2010 U.S. Dist
LEXIS 67753 [E.D. Mo. 2010].)

A Missouri bankruptcy has also ruled that
MERS’s involvement does not render the deed
of trust unenforceable. In In Re Patricia Louise
Tucker, 441 B.R. 638 (Bankr. E.D. Mo. 2010),

the trustee argued, in response to a motion

for relief from the automatic stay filed by the
then note-holder, that because the holder of
the note did not also hold the deed of trust, it
could not enforce it. The court rejected that
argument, finding that the documents involved
allowed MERS to hold the deed of trust as the
agent or nominee of the original holder of the
note, as well as subsequent holders of the note,
and therefore the note was secured and the
creditor currently holding the note was entitled
to enforce the deed of trust.

TwWO MORE CASES TO CONSIDER

In a pair of cases recently decided by the
U.S. District Court, Eastern District Missouri,
the court dismissed complaints that alleged
the involvement of MERS invalidated the fore-
closure process. Those cases are Billy White v.
BAC Home Loan Servicing, L.P,, et al., Case
No. 4:10-CV2137 CAS (opinion filed April 19)
and Quincy White v. BAC Home Loan Servic-
ing, L.P., et al. Case No. 4:10-CV-2094 (opin-
ion filed April 19). These cases were originally
filed in state court but were both removed to
federal court because they contained allega-
tions that the Fair Debt Collection Practices
Act had been violated, thus providing the basis
for federal jurisdiction. The cases also alleged
wrongful foreclosure, negligence, and fraud
and asked to quiet title.

The primary allegation in the complaints
was that MERS did not have the authority
(or standing) to transfer any interests or to
represent the interests of either the original
lenders or any of it successors. Therefore, ac-
cording to the plaintiffs, when MERS executed
an “Assignment of Deed of Trust” on behalf
of Countrywide Home Loans, Inc., to BAC
Home Loans Servicing. L.P,, no interest was
validly transferred, and BAC’s subsequent
foreclosure was improper. Defendants argued
that pursuant to applicable law, MERS had the
authority to assign both the note and deed of
trust to BAC.

The court, quoting the language in the
deed of trust, held that MERS was an agent
for all the defendants and that the language
in the deed of trust granted it the authority to

assign both the deed of trust and the note and
that BAC, through its agent MERS, held both
the note and deed of trust, and thus had the
right to foreclose. Once the court found that
the deed of trust gave MERS the authority to
transfer or assign the note, all the counts of
the complaint were dismissed because the de-
fendants had not done anything improper nor
had they made any false statements that would
support the remaining allegations. The federal
claim of alleged violations of the FDCPA was
dismissed because none of the representations
of the defendants was untrue, misleading, or
deceptive.

After the court ruled upon the federal
question, it decided to exercise its supplemen-
tal jurisdiction as to the state law claims. As a
part of its initial analysis, the court ruled that
the allegations the plaintiffs had made with re-
gard to the lack of authority of MERS to act as
the agent of Countrywide were not entitled to
be believed because the recorded documents
executed by the defendants created an agency
relationship that allowed MERS to make the
assignments it did. Therefore, the actions
taken by the defendants were lawful, and their
communications to the plaintiffs were truthful.

ADVERSE RULINGS = ADVERSE IMPACT

Adverse rulings have far greater implica-
tions than the particular cases at hand. They
have a ripple effect that makes future fore-
closures more challenging and more costly. It
is important to note that none of these cases
determined that MERS could not be the lawful
agent for either the original lenders or its suc-
cessors and assigns or that MERS's activities
or claim of authority were invalid. What the
courts have made clear, however, is that that
lenders, servicers, and their attorneys must
make sure they taking and properly document-
ing the actions authorized by their deeds of
trusts, notes, and assignments and then fol-
lowing state law requirements with regard to
foreclosures, including possessing the required
and properly executed documents. Of course,
when cases are litigated, the proper documents
need to be admitted into evidence so that the
agency relationship of MERS to any other par-
ties is clearly established—clearly proven.

The adverse rulings noted herein may
have been avoidable. They appear to have
in common a failure to offer evidence as to
some crucial fact that was indeed provable,
i.e., a fact for which evidence was presum-
ably available that could have been pre-
sented to the court: Ibanez (a signed rather
than unsigned copy of the PSA to prove
plaintiffs did hold the mortgages at the time
of the foreclosures); Landmark (the MERS
membership agreement to prove MERS was
an agent of the holder of the note); Bel-
listeri (the MERS membership agreement
to prove MERS was an agent of the holder
of the note).

These observations are not intended to
be critical of any of the parties or counsel
involved. But as an industry, we can do a better
job in presenting our cases and avoiding the
broader consequences of high-profile, adverse
court rulings. Let’s prove it!

Garry McCubbin is a partner at Kozeny &
McCubbin, L.C. He has been in private practice
since 1990, concentrating on creditors' right and
real estate law. Gerald Walters is an associate at
Kozeny & McCubbin, L.C. He has been licensed
since 1974 and brings extensive trial experience
to the firm in both bench and jury trials.
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MOVERS & SHAKERS

PIERCE & ASSOCIATES APPOINTS
DIRECTOR OF FORECLOSURE OPERATIONS
Pierce & Associates P.C. named Ralph Gerardi director of
foreclosure operations. Gerardi previously worked at Chase
Home Finance, LLC, from 2006 through 2011 as VP. He
also served as the VP of First American National Default
Outsourcing from 2000 through 2006. Gerardi graduated from the School of
Mortgage Banking in 1996.

FABRIZIO & BROOK PARTNER NOMINATED
TO BAR ASSOCIATION BOARD

Jonathan L. Engman, partner at Fabrizio & Brook, P.C.,
in Troy, Michigan, was nominated to run for the board of
directors for the Oakland County Bar Association. Engman
has been a member of the Oakland County Bar Association
since 1998 and active in the association throughout his career. Currently he is
chair of the Real Property Committee.

WILFORD & GESKE NAMES NEW
SHAREHOLDER

Eric D. Cook was named a shareholder at Wilford &
Geske. The law firm’s name is now Wilford, Geske & Cook,
P.A. Having joined Wilford & Geske when the law firm was
established in 2003, Cook’s areas of concentration include
commercial and business litigation, banking, bankruptcy, creditors’ remedies,
foreclosure, and construction and real estate law.

POTESTIVO & ASSOCIATES PROMOTES
WOODS AVP AND MANAGING ATTORNEY
Potestivo & Associates, P.C., announced the promotion

of supervising attorney Michael J. Woods to AVP

and managing attorney of the firm’s Rochester Hills,
Michigan, office. Woods joined the firm in 2006.

He supervises its foreclosure and loss mitigation processes and is

actively involved in a number of local professional associations.

SOUTH & ASSOCIATES HIRES THREE NEW
ATTORNEYS

South & Associates, P.C., hired three new associate
attorneys. Noah McGraw joined the firm’s corporate office
in Overland Park, Kansas, as an attorney in the foreclosure
department. He will focus primarily on Missouri foreclosures.
McGraw received his bachelor’s degree from the University of
Kansas and his J.D. from the University of Missouri—Kansas
City. He is licensed to practice in Missouri and the U.S.
District Court for the Western District of Missouri.

Jason Howell also works from the firm’s corporate office
in Overland Park and is an attorney in the commercial and
special asset department. Howell received his bachelor’s
degree from DePaul University and his ].D. from the
University of Missouri—Kansas City. He is licensed to practice
in both Missouri and Kansas.

SOUTH & ASSOCIATES HIRES NEW
ASSOCIATE ATTORNEY

The creditors’ rights firm South & Associates, P.C., hired a
new associate attorney, Holly A. Smith. Smith joins the firm’s
corporate office in Overland Park, Kansas, as the supervising
attorney of the loss mitigation department. Smith received her
].D. from the University of Kansas and is licensed to practice in Missouri and
Kansas.

ROBERT J. HOPP & ASSOCIATES APPOINTS
TWO SUPERVISING ATTORNEYS

Robert J. Hopp & Associates recently announced the
appointments of two supervising attorneys: Cynthia A. Nierer,
Esq., in the firm’s New York office and Karen Weaver in the
Albuquerque office.

Nierer has more than 16 years’” experience in the real
estate and mortgage default industry. Previously, she was
the directing partner of the real estate closing and eviction
departments at Rosicki, Rosicki & Associates P.C., where
she practiced since 1995. She earned her JD from St. Johns
University, School of Law.

A 20-year veteran of real estate, creditor bankruptcy, foreclosure, and
commercial law litigation, Weaver is a former associate attorney for Susan C.
Little & Associates P.A. She has also worked for Albuquerque firms Castle
Meinhold & Stawiarski; Little & Drantell P.C.; and Vogel, Campbell & Blueher
P.C. She received her JD from the California Western School of Law.

GERNER & KEARNS ADDS TWO NEW
ASSOCIATE ATTORNEYS

Gerner & Kearns, Co., LPA recently announced the
appointment of D. Anthony Sottile as a senior associate in the
firm’s default services practice group as its lead bankruptey
attorney and Crystal L. Saresky as an associate, also in the
firm’s default services practice group.

Sottile received his JD from Pettit College of Law at Ohio
Northern University and is admitted to practice in the states
of Ohio, Kentucky, and Indiana, as well as the U.S. District
Courts in all three states. His primary area of practice is
representing creditors’ rights in consumer bankruptcy matters, and he will also
be involved in foreclosure matters.

Saresky earned her JD from the Salmon P. Chase College of Law. She

is admitted to practice law in the state of Kentucky, as well as the U.S.
District Court and the U.S. Bankruptcy Court in the eastern and eestern
districts of Kentucky. She will focus on clients’ foreclosure matters.

WELTMAN, WEINBERG & REIS CO.
WELCOMES NEW HIRES IN FLORIDA, OHIO
The creditors’ rights law firm Weltman, Weinberg & Reis
Co., has added three new associates and a junior partner to its

ranks.

The firm welcomed Lisa M. Rogers (pictured) as a junior
partner within the foreclosure and evictions group in Fort
Lauderdale. Rogers earned her JD from Nova Southeastern
University. Associates Amy McGrotty (pictured), who received
her JD from the Nova University Center for the Study of
Law, and Damian A. Valladares, who earned a JD from the
University of Miami School of Law, also joined the Fort Lauderdale office as
part of the firm’s real estate default group.

In addition, Robert E. Altman III joined the firm’s real estate default group
in its Cincinnati office as an associate. Altman received his JD cum laude from
the Salmon P. Chase College of Law.

GEORGIA FIRM HIRES DIRECTOR FOR NEW
QUALITY CONTROL DEPARTMENT

McCurdy & Candler, LLC, hired Joe Bayonne as
director over the firm’s new quality control and compliance
department. Bayonne's financial services audit experience
includes business process and workflow improvement as well
as operational, compliance, and IT reviews. He was previously senior audit
manager for a global information management and electronic commerce firm.
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MOVERS & SHAKERS

REISENFELD & ASSOCIATES ANNOUNCES
PROMOTION AND NEW HIRES

Reisenfeld & Associates LPA, LLC, recently announced
that Matthew C. Gladwell was promoted to member of the
firm, and Brian E. Chapman and Gregory A. Goldblatt joined
the firm as associate counsels in the litigation department.

Gladwell joined Reisenfeld & Associates as an associate
attorney in June 2005. Prior to that, he worked in the real
estate group of a large law firm in Dayton, Ohio, and as
a realty specialist for the U.S. Army, Corps of Engineers.
Gladwell received his D from the University of Notre Dame
and is currently the lead Ohio counsel at Reisenfeld &
Associates.

Chapman previously served as an associate litigation
attorney with Weltman, Weinberg & Reis in Cincinnati, where
he concentrated his practice in foreclosure and litigation. He
has nearly 24 years’ experience in creditors’ rights law and graduated with his
JD from Salmon P. Chase.

Goldblatt was most recently an associate attorney at Slovin & Associates in
Cincinnati, where he focused on collections law and protecting creditors’ interests
in foreclosure and bankruptcy matters. He received his JD from the University of
Cincinnati. Prior to his law career, Goldblatt was a senior equities trader.

ROBERT ]J. HOPP & ASSOCIATES ADDS
TO ARIZONA-NEVADA AND CALIFORNIA
TEAMS

Robert J. Hopp & Associates, LLC, recently welcomed
Marty G. Baker, Esq., to its Arizona and Nevada legal team
as senior associate attorney. Baker has 16 years’ experience
in the industry. Prior to joining the firm, he was a managing
attorney in the mortgage default arena and was involved in the
Arizona and Nevada foreclosure process while serving as an
attorney and foreclosure trustee. Baker earned his J.D. from
the University of Minnesota.

Donna L. La Porte, Esq., joined the firm's California legal team as
managing attorney. La Porte is an AV-rated attorney in the commercial and
default industries with more than 20 years’ experience representing financial
institutions, mortgage bankers, and servicers. She was previously managing
partner for the bankruptcy, unlawful detainer, and receivership departments
with Wright, Finlay & Zak, LLP. She earned her ].D. from the University of
Utah, School of Law.

ADAMS & EDENS PARTNER NAMED
PRESIDENT-ELECT OF THE MISSISSIPPI BAR

Lemuel G. Adams, 111, senior partner in the firm of Adams
& Edens, P.A., in Brandon, Mississippi, was elected to serve
as president-elect of the Mississippi Bar. Adams’ term as
president-elect will begin in July during the annual meeting.
Adams practices in the areas of lender representation and residential and
commercial real estate as well as individual and commercial.

MCCALLA RAYMER ANNOUNCES PARTNER
AND MANAGING PARTNER APPOINTMENTS

McCalla Raymer, LLC, named Denise Rowan partner
within the firm’s commercial real estate and workouts
practice group. Rowan is located in the firm’s newly opened
Panama City, Florida, office. She earned her J.D. from
Emory University School of Law. Rowan is also certified by
the Florida Supreme Court as a civil circuit mediator and
trained to mediate cases under Florida's mandated residential
mortgage foreclosure program.

The law firm also named Kent Altom managing partner of
its Georgia and Alabama litigation and trial practice group. Altom joined the
group in 2005 and is admitted to practice law in both states. He received his
law degree from Cumberland School of Law in Birmingham. Prior to joining
McCalla Raymer, Altom completed a two-year clerkship with the Honorable
Thomas B. Bennett, U.S. Bankruptcy Court Judge for the Northern District of
Alabama.
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SEPTEMBER 12TH, 2011
HILTON ANATOLE, DALLAS

LENDERS, SERVICERS, GSES,
Mark Your Calendars

LEGALLEAGUE 100
SERVICER SUMMIT

The fall semi-anual Legal League 100

Servicer Summit will once again converge

our industry’s decision makers of the Legal

League to discuss the latest issues impacting
default and mortgage banking.

To Register™

Contact ‘Kelli Snowgren at 214.525.6786
or ‘Kelli.Snowgren@DS News.com

*This event is restricted to lenders, servicers,
3SEs, and members of the Legal League 100.
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“Consent Orders” continued from page 1

of MERSCORP and its Resolution Manage-
ment System. We further see that the servicer’s
compliance plans must provide for an annual
independent test of the MERSCORP compli-
ance system. Certainly, these orders appear

to solidify the position of MERSCORP in the
evolving default landscape.

These orders require swift movement on the
part of the signatories. Committees to oversee
compliance with the orders must be appointed
within five days and include at least two inde-
pendent members who may not be employees
or officers of the signatories or any of its sub-
sidiaries or affiliates. “Comprehensive Action
Plans” (which are subject to the approval of the
OTS) must be completed within 60 days, and
quarterly progress reports must be submitted to
the Compliance Committee.

Once the Action Plan has been approved
by the OTS, the signatories “shall not take any
action that would constitute a significant devia-
tion from or material change to the require-
ments of the Action Plan or of [the] Order
unless and until [it] has received a prior written
determination of no supervisory objection from
the [OTS].” There is no mention in the orders
as to the process by which these findings of
“no objection” are to be obtained, so we must
assume that will be a process that will evolve
over time if it is ever to be needed. These
“Compliance Tracking Reports” must separately
list each corrective action required by the order,
identify the required or anticipated completion
date for the corrective action, and summarize
the status of the corrective action and future
steps to be taken.

Members of the boards of directors of the
signatories must also personally certify their
review of the reports and the corrective action
taken or to be taken. This certification must
take place through a board resolution that is to
be provided to the OTS within 15 days of the
submission of the Compliance Tracking Report.

The orders seek to increase the resources avail-
able in this area, strengthen both internal and
external oversight, and to that end present some
problematic requirements. The orders require
that the workloads of people in this area “are
appropriate to ensure compliance with the re-
quirements of [the] orders.” Additionally, while
it would appear that requiring all future actions
to be done in a “safe and sound manner” is a
noble goal, the ambiguity presented therein will
probably provide fodder for years of litigation.

CONTROVERSIAL REQUIREMENTS

Another controversial issue is the require-
ment that there be a “single point of contact”
for debtors throughout the loss mitigation, loan
modification, and foreclosure processes. This
single contact must be identified in writing to
the debtor and provide continuity, with person-
nel “knowledgeable about a specific borrower’s
situation.” It does not take a great deal of imagi-
nation to see how the details of such a require-
ment will also lead to increased litigation.

The orders also require “ongoing testing for
compliance with applicable legal requirements
and supervisory guidance that is completed by
qualified persons with requisite knowledge and
ability (which may include internal audit) who
are independent of the [signatories’] business
lines.” The sufficiency of this testing and the
qualifications of those responsible for the test-
ing are not otherwise defined. The orders even
address fees to third parties by requiring “a
review of fee structures for third-party provid-
ers to ensure that the method of compensation
considers the accuracy, completeness, and legal
compliance of foreclosure filings and is not
solely based on increased foreclosure volume
and/or meeting processing timelines.”

Perhaps this will lead to local counsel being
more oriented toward the practice of law and
less to simply pushing paper through the sys-
tem as quickly as possible. There are a variety
of other conditions, and it remains to be seen
how intrusive the OTS will be in the day-to-

day operations of the signatories and how the
courts interpret compliance with these orders.
If history is any guide, it is likely that there will
be a variety of views expressed from the courts
in this area.

ANALYZING LOSS MITIGATION ACTIVI-
TIES

The orders also seek to look back as far as
January 1, 2008, to analyze foreclosures that
have been pending at any time during this
period. Signatories are required to contract with
an “independent consultant acceptable to the
[OTS]” to determine whether the ownership of
the promissory note and mortgage were prop-
erly documented; the foreclosing entity was the
proper party to the foreclosure; whether the
foreclosure was in compliance with state and
federal laws; whether any foreclosures occurred
while the debtor was in a trial or permanent
loan modification; the reasonableness of the
fees; and additionally whether any “Loss Miti-
gation Activities” complied with HAMP and
any signatory’s proprietary loan modification
program.

In relation to Loss Mitigation Activities, the
consultant is to determine whether the debtor
has adequate opportunity to apply for a loan
modification and whether the application was
handled properly and reasonably and a final
decision was communicated to the debtor prior
to the foreclosure sale. Further, the consultant
is to determine if any errors in the foreclosure
process resulted in financial damage to the
debtor or mortgagee (lender). Within 45 days of
the report, the signatories are to submit a plan
acceptable to the OTS to compensate the debt-
ors for any loss and/or remediate any unauthor-
ized foreclosure sale. There is no mention of a
plan to deal with any losses by the mortgagees.

Clearly, we have once again come to a brave
new world in the default arena and only time
will tell if these orders help resolve the default
crisis in this country or simply further mire it in
this seemingly endless problem.

“What have you done” continued from page 1

as a whole.

Often, a local attorney will need to spend
hours on the phone educating a national firm
on state law requirements. The servicing client
disconnects itself with its local law firms, com-
municating solely with the national firm and
leaving the local firm further out of touch with
its own client. Although this practice may be
perceived as a solution to lenders and servicers
overwhelmed with default litigation throughout
the country, it instead creates a further barrier
to effective legal representation.

ASSEMBLY LINE APPROACH

The attorney-client relationship is sacro-
sanct. An attorney must be able to effectively
communicate with its client, and vice versa, or
no real relationship exists. When representing
corporations, this means an ability to speak
directly with an individual with knowledge
and decision-making authority over the issues
involved. More than a legal advocate, an at-
torney is also a counselor who must be capable
of advising the client of nuances in specific
state law and giving tactical advice based on the
attorney's interpretation of local ordinances and
the judicial bench in a particular district. This
expertise is critical to a successful relationship
and successful representation.

The use of a large firm to oversee smaller
local firms throughout the country may be the
natural progression of the industry following
its immersion in national processing compa-
nies used to manage default files. The national
processing companies created the first major
obstacle to effective attorney-client communi-
cation. Perhaps lawyers must accept that the
advantages may outweigh the disadvantages
because more and more lenders continue to
welcome processing companies to assist with
their default portfolios? Nevertheless, the truth
of the inherent flaw in separating a lawyer from
its client should not be ignored, and the latest
move toward national firms will only make it
worse.

An unfortunate result of a national firm
managing local firms throughout the country is
the furtherance of assembly line thinking—in
other words, further automating an already
over-automated industry. Although local lawyers
are in the best position to advise as to state pro-
cedures or “best practices,” national firms are
being employed to audit local procedures and
move toward universal procedures for all of the
states. The reality is that every case is unique
and one strategy does not fit all.

LOST IN TRANSLATION
A local attorney communicating through
a third party takes away its direct relationship

with its client. In many cases, an out-of-state
law firm essentially becomes the “client” to the
local firm and the extent of the “real client’s”
involvement is unknown. Without a client to
communicate with, a meaningful discussion of
case strategy becomes difficult, if not impos-
sible, through a third party.

Vital communications get lost in translation,
often leading to unanswered questions, poor
choices, and frustration for all. This is similar
to the child’s game of “telephone,” where the
phrase at the end of the circle is never the same
as it was at the beginning. This new barrier
to direct client communication will create
more difficulty in effective representation and
can lead to serious problems such as a lawyer
without a client on the eve of trial, or worse, a
lawyer standing before a judge without having
had an opportunity to even communicate with
the client.

So why hire a national firm? Why not seek
answers to questions regarding local default
procedures or how best to handle a default case
from the experienced local law firms hired to
do just that? When did direct communication
with a client become the exception rather than
the norm?

Today, when all eyes are watching, solid
relationships and good communication with
counsel in every state should be cherished more
than ever. Clients, can you hear us? @
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“Good Deeds” continued from page 3

litigation observe the venerable, but ambiguous,
good faith standard. The high-profile scrutiny of
foreclosures by regulators, and in the media, has
led some states to adopt a statutory good faith
duty in resolving foreclosures.” Some courts have
inserted a good faith standard into mediation
standing orders.” In their discretion, courts also
may rely on a good faith standard in the exercise
of their equitable powers during foreclosure.”
However, regardless of the source of the duty, the
specific conduct required to show good faith, or
the penalty for its perceived absence, is often not
clearly delineated.

Reported foreclosure decisions on sanctions
or dismissal orders based are not common, re-
gardless of whether bad faith was raised by the
mediator, the borrower, or the court. Further,
inasmuch as threatened or actual claims of bad
faith are often raised during mediation, before
foreclosure litigation resumes, judicial respons-
es are not likely to be reported.

EXAMPLES OF BAD FAITH

A review of recent decisions from New
York, which imposes a statutory duty of good
faith, reveals at least five examples of conduct
or omissions that illustrate bad faith. First, the
inclusion of unspecified and/or inadequately
documented charges in a proposed loan modi-
fication, such as those for escrow advances and
preservation expenses, has been found to be
bad faith.6 Interestingly, bad faith was found
in a case due to the faiKlre to promptly file a
foreclosure. In that case, the court criticized the
lender for engaging in extended loss mitigation,

resumably so as to increase the arrearage.” Bad
IF)alth has also been found by the inclusion of
broad waivers in the modification documents.” A
fourth example of bad faith conduct is the issu-
ance of inconsistent or unreliable denial letters.”

As a final example, a trial court may find
bad faith to be present if it deems the loan
modification to be unaffordable. For example,
one trial court found bad faith as a matter of
law where the lender refused either to convert
the adjustable interest rate to a fixed rate or to
adjust the amortization term in modlfymo the
loan after “directed” to do so. '° Another court
found bad faith because the lender refused
to allow a relative to purchase the property at
“lien stripped” fair market value or to offer a
modification that included more than 25 per-
cent of nonborrower income from relatives who
occupied the property."

Foreclosure may be denied for bad faith
loss mitigation if a mortgagee does not
restructure a loan in a manner that com-
plies with the court’s opinion of commercial
reasonableness. Courts evaluate the propriety

of loss mitigation solutions offered to resolve
foreclosure litigation based on their general
cxpcrl(,ncc in rcv1cwmg loss mitigation out-
comes in other foreclosures on their dock-
ets.'” Some trial courts may find bad faith in
a particular loss mitigation solution if it bears
characteristics that resemble those described
in the legislative history to remedial legisla-
tion respondlng to the subprime loan crisis."
A trial court may perceive bad faith in the
demeanor of the lender, its servicer, or local
counsel simply because the lender resists or
is unable to Comply with a court’s loss mitiga-
tion mandate."

PENALTIES FOR BAD FAITH

Trial courts may issue a variety of sanctions
for bad faith or “unclean hands.” These include
(i) damages for a breach of the covenant of
good faith and fair dealing; (ii) sanctions and
curtailment of interest, fees, and charges; (iii)
a stay of foreclosure litigation or of redemption
periods; or (iv) continuation of mediation after
the expiration of statutory mediation periods.

One New York court denied recovery of
arrearage that had accrued during the period
beginning on the date of the modification denial
and ending on the date of a decision on a final
loan mOdlﬁC&thI‘l while another excluded it for
the period begmnlng on the date of default and
ending on the date of the court’s order."” Another
New York court warned that continued bad
faith would result in the loss of local counsel’s
privilege of appearing in foreclosure conferences
in the county.” One court ordered a lender to
execute the final modification after repeated|!
refusing to approve it, without providing the bor-
rower with a clear explanation F r the refusal.”

Bad faith findings led a New York court to
employ its equitable powers to assess Lxcmplary
damages of $100,000 against a servicer," while
another vacated a foreclosure ]udgment and
actually cancelled the note and mortgage."

APPELLATE COURT SETS LIMITS ON
SANCTIONS FOR BAD FAITH

In IndyMac Bank, E.S.B. v. Yano-Horoski,
the Appellate Court set limits on the sanctions
imposed by the trial court in discharging the
mortgage. The Appellate Court ordered that
the mortgage be reinstated. In so ruling, the sua
sponte sanction imposed was found to be errone-
ous, and the trial court was held to have exceeded
its equitable powers. The Appellate Court’s ruling
was based on the premise that cancellation of
the mortgage was not a sanction authorized by
the statute imposing the duty of good faith loss
mitigation. Yano-Horoski also can be interpreted
to support a mortgagee request for an eVIB%ntlary
hearing, or for discovery from the borrower, as a

condition of judicial review of a bad faith claim.®

CREATING A RECORD OF GOOD FAITH
What proactive measures may be taken to
develop a record of good faith that may be relied
upon when foreclosure litigation resumes after
mediation is terminated, or after re-default under
the original loan or a modified loan? In addition
to maintaining records of loss mitigation notices
and affidavits filed in the foreclosure, local counsel
should file statements or certifications of service
on the borrower of loan modification, or short sale
packages, and other loss mitigation notices.
Letters and statements of written and oral
communications with borrowers and investors,
such as those related to financial and documen-
tary requests, or which specify filing deadlines,
should be pr0v1d(,d to counsel. Consistent denial
letters should be issued, and supporting financial
calculations and references to a phcab% stated
guidelines or underwriting standards prescribed by
the loss mitigation programs under review should
be attached.” Descriptive characterizations and
annotations as to the reasonableness of preserya-
tion and escrow charges should be furnished.”
Presentation of documented and sensible
reasons for the products or resolutions that have
been offered to a specific borrower shows good
faith. The supporting reasons why a particular
loss mitigation resolution was denief, or why in-
clusion of a sought-after provision was rejected,
should be articulated. These reasons include
investor restrictions, underwriting standards,
Proprietary program guidelines, an admission of
raud in a hardship letter, or other adverse con-
duct in a prior or pending foreclosure, including
mediation. In the long term, these efforts may
improve judicial awareness of the factors that
influence the loss mitigation solutions that mort-
gagees and their servicers are able to offer.
Lenders should consider reliance on the
mutuality of the good faith burden in appropri-
ate cases. For example, it may be advisable,
offensively, to seek termination of mediation for
failure to attend scheduled sessions or to comply
with good faith document requests. Moreover,
in the event of a subsequentc%oreclosure after re-
default, mortgagees should call the court’s atten-
tion to the procedural history with respect to its
good faith participation in a judicially sponsored
mediation program or settlement conference.
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““Mortgage Fraud” continued from page 3

in connection with the sale of merchandise. RSMo §
407.0201. Merchandise includes real estate. RSMo.
§ 407.010(4). In a suit brought by a private party, the
plaintiff must prove (1) purchase of merchandise from
defendant; (2) for personal use; (3) an ascertainable
loss of money or property and (4) caused by an unlaw-
ful act as defined by section 407.020.

The MPA is intended “to preserve funda-
mental honesty, fair play, and right dealings
in public transactions.” State ex rel. Nixon v.
Beer Nuts, Ltd., 29 S.W.3d 828, 837 (Mo.
App.E.D., 2000). The MPA “eliminates the
need for the attorney general to prove intent
to defraud or reliance in order for the court to

find that defendant has engaged in unlawful
practices.” Id.

ACTIONS TAKEN BY THE COURT OF APPEALS

The Court of Appeals determined the trial court
erred because Edmonds did not need to prove that
she relied on the appraisal and that there was sufficient
evidence giving rise to a genuine issue of material fact as
to whether the appraisers engaged in unlawful practices
under the MPA.

The Court of Appeals also reversed the trial court on
the negligence claim, specifically the reasoning that the
appraisal was not a cause of Edmonds’damages because
she did not rely on it. The Court of Appeals held that
appraisals are intended to inform the buyer of fair market
value and are required by lenders. The Court of Ap-

peals also reasoned that the lender may not have given
the loan absent the inflated appraisal and, therefore,
Edmonds would not have been damaged.

The Court of Appeals also held there was sufficient
evidence for a reasonable jury to find that there was civil
conspiracy between the parties, so the trial court erred
in granting summary judgment on that count, too.

This decision is important to mortgage loan
servicers in that it provides a potential source of liability
in the event of mortgage fraud alleged against them.
Lenders and servicers do, in fact, rely upon the ac-
curacy and honesty of appraisals in making loans and it
is reasonable for them to rely upon same. Intentionally
or negligently inflated appraisals may be a key reason
for bad loans that result in foreclosures and potential
mortgage fraud lawsuits. @
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LEGAL LEAGUE 100 ~ In ‘Pictures

(1) Jane Woll of Martin, Leigh, Laws & Fritzlen, P.C.; Meredith McCrory; and in Dallas April 7-8 to bring together lenders, servicers, GSEs, and Legal League
Neil Sherman of Schneiderman & Sherman, P.C., catch up during DS News'’ 100 members to caucus on the latest issues and policy impacting the default and
Ultimate Press Party—an annual networking reception sponsored by the Legal mortgage banking industry. (8) Jack Konyk, executive director of government
League 100, hosted February 22. (2) DS News Ultimate Press Party (3) Jared affairs at Weiner Brodsky Sidman Kider, P.C., speaks to Legal League 100 Servicer
Anderson and Jeremy Lipford of Shapiro & Kirsch, LLP, check in at the spring Summit attendees on the newest legislation coming out of Washington and its
Legal League 100 Servicer Summit registration desk. (4) Five Star Institute CEO  effect on the financial and housing markets. (6) The Legal League 100 Servicer
Ed Delgado welcomes Legal League 100 Servicer Summit attendees during the Summit Luncheon

afternoon luncheon. The spring Legal League 100 was hosted at the Ritz-Carlton
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